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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 8001

HiGGiNS Estate, Inc., petitioner

V.

Commissioner of Internal Revenue, respondent

ON PETITION FOR REVIEW OF DECISION OF THE UNITED
STATE8 BOARD OF TAX APPEALS

BRIEF FOR THE RESPONDENT

OPINION BELOW

The only previous opinion is that of the United

States Board of Tax Appeals (R. 17-29), re-

ported in 30 B. T. A. 814.

JURISDICTION

This review involves income taxes amounting to

$48,180.40 and $30,436.84 for the years 1923 and

1924, respectively, proposed against the petitioner

under the provisions of Section 213 of the Revenue

Act of 1921, c. 136, 42 Stat. 227, and Section 213

of the Revenue Act of 1924, c. 234, 43 Stat. 253.

(1)



The decision of the Board of Tax Appeals was first

entered on June 1, 1934 (R. 30), was withdrawn to

permit the consideration of a request by the peti-

tioner for further findings of fact and motion to

reconsider (R. 30-38), and was reentered on Sep-

tember 13, 1934 (R. 38-39). Petition for review

was filed December 8, 1934 (R. 40-55), pursuant

to the provisions of Sections 1001, 1002, and 1003

of the Revenue Act of 1926, c. 27, 44 Stat. 9, 109,

110, Section 1101 of the Revenue Act of 1932, c. 209,

47 Stat. 169, 286, and Section 519 of the Revenue

Act of 1934, c. 277, 48 Stat. 680.

QUESTIONS PRESENTED

1. Whether the petitioner was subject to income

tax for the calendar years 1923 and 1924 upon the

profit derived from an executory contract of sale

or continuing option entered into on May 20, 1922,

with the Phelps-Dodge Corporation concerning

petitioner's mining properties.

2. Whether the petitioner, assuming that the de-

ficiencies herein are sustained, is entitled to a credit

against the same of that portion of its 1922 income

tax i^aid on $250,000 said to represent a portion

of the gain from the disposition of the petitioner's

mining properties.

STATUTES AND REGULATIONS INVOLVED

The pertinent provisions of the statutes and

regulations involved are contained in Appendix,

infra, pp. 31-32.



STATEMENT

The petitioner is a California mining corpora-

tion organized in 1914, with an authorized capital

stock divided into 130,000 shares of a par value of

$10. Prior to 1920 it acquired certain mining

properties in the State of Arizona which were

partially surrounded by adjoining mining prop-

erties owned by the Phelps-Dodge Corporation

(18, 65).

With a view to purchasing petitioner's prop-

erties and with its consent, the Phelps-Dodge

Corporation, sometime during 1921, had its engi-

neers go upon and make a thorough inspection

and appraisal of them. Thereafter, on May 20,

1922, an agreement was entered into between the

petitioner and that corporation (R. 18, 66). This

agreement, after reciting that the petitioner was

the owner of certain mining properties and that

it was willing to grant to the Phelps-Dodge Cor-

poration an option to purchase the same, ^'but

only on the terms and conditions hereinafter

expressed", stated that for $1,000 paid, an ex-

clusive option to purchase the petitioner's mining

properties is granted to the said Corporation by

the petitioner upon the following terms and

conditions, namely (R. 72) :

Article I

1. Said option shall continue and exist in

favor of second party (Phelps-Dodge Cor-

poration) so long as second party shall



make the payments hereinafter mentioned,

at the times and in the manner hereinafter

set forth, and shall keep and perform the

stipulations of this agreement on its part

to be kept and performed.

The agreement next fixed the price for the prop-

erties at $1,250,000, "which said purchase price, if

second party shall elect to exercise its said option,

shall be paid in the installments and at the times

following" : the $1,000 paid upon the signing of the

instrument
;
$249,000 upon approval by purchaser's

attorneys of the petitioner's title, capacity to con-

vey, and the legal regularity of the deed and at-

tending corporate acts had to effect conveyance;

$500,000 to be paid February 1, 1923; $250,000,

August 1, 1923 ; and $250,000, February 1, 1924 (R.

19,73).

To the unpaid balance of said purchase price

from and after the date of the payment of the

$249,000, interest was to be added at 5% per an-

num to accrue and be paid simultaneously with

each installment payment. All payments were to

be made to the credit of petitioner in the Los An-

geles Trust and Savings Bank, in accordance with

the escrow provisions thereinafter set forth (R.

73,74).

The next provision of the agreement, to be per-

formed as soon as practicable after its execution,

was the furnishing by the petitioner to the attor-

neys of the purchaser of an abstract of its title

and other related material necessary to show its
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power to convey good title in case the option was

exercised (R. 20, 74). The procedure thereafter

to be followed was directed in the contract as fol-

lows: within five days after the receipt of the ab-

stract of title, etc., said attorneys were either to

approve or disapi:)rove petitioner's title and pro-

ceedings (R. 20, 74).

If the purchaser's attorneys disapproved said

title or proceedings upon some ground "not

ceemed by them speedily curable," the agreement

WIS thereupon to terminate and said payment of

$1000 was to be returned by the petitioner to it

(R 21,75).

I:, on the other hand, the title and proceedings

wert finally approved by the purchaser's attor-

neys, in time and manner as aforesaid, the peti-

tionee, immediately upon receiving written notice

thereof and as a condition precedent to the pur-

chaser's payment of the sum of $249,000 on ac-

count «f the said stipulated purchase price, was

to exhidt to the purchaser's attorneys a deed in

form aid substance satisfactory to them convey-

ing said properties to the Phelps-Dodge Corpora-

tion, and was to deliver said deed for deposit in

escrow tc the said Los Angeles Trust and Savings

Bank to le held by said Bank subject to the pur-

chaser maiing the remaining payments on account

of the afoiesaid purchase price, with interest, in

the mannei and at the times set forth in the agree-

ment (R. 76-77). Within five days from and after

written noti3e to the Phelps-Dodge Corporation of
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the deposit of such deed, that Corporation was to

pay to the said Bank for the credit of the peti-

tioner the $249,000 (R. 75-76).

Next, the following additional instructions were

given the escrow bank in regard to the deed to be

held by it (R. 22, 77) :

If second party shall make or cause to be

made the said remaining i3ayments and each

and every payment thereof, with interest a?

aforesaid, at or before the times, respective^,

when the same shall be due and payable is

in this agreement provided, and shall ke^p

and perform the stipulations of this agree-

ment on its part to be kept and performed,

then and immediately upon the making' of

the last of said payments, the said iBank

shall forthwith deliver the said deed U sec-

ond party or its order.

If second party shall fail to maki said

payments, or any thereof, with intei'est as

aforesaid, in the manner and at or before

the dates, respectively, w^hen they fell due

and payable as aforesaid, or shall fail to

keep and perform the stipulation? of this

agreement on its part to be kept ind per-

formed, then and in such event, sadi option

and tliis agreement shall be forfeited and
ended and the Bank shall and it is hereby

instructed thereupon to deliver sad deed to

first party or its order. [Italics supplied.]

Upon execution of the contract and during the

life thereof, the second party was givai the right

to go upon petitioner's proi^erties for:he purpose



of exploring and testing the ores, and after making

payment of $249,000 on the purchase price, if time-

ly, but not otherwise, was to have, during the con-

tinuance of this agreement, exclusive possession of

them with unrestricted rights to prospect, explore,

and develop, subject only to certain rights reserved

by petitioner to go upon them and inspect said

properties, and the work or improvements done or

placed thereon by the second party (R. 22, 77).

Upon making payment of $249,000 on the pur-

chase price if timely, but not otherwise, the second

party was given the right of keeping and using

during the life of the agreement all buildings and

equipment owned by the petitioner and situated

thereupon, provided, however, that at the expira-

tion of the agreement, second party, "if it shall

decide not to purchase" said properties, will yield

up possession of said buildings and equipment to

the first party in the same condition, reasonable

wear and tear excepted, with proviso for reimburse-

ment for injured or destroyed equipment (R. 78).

The agreement next provided (R. 23) :

If second party shall make the above men-
tioned payment of Five Hundred Thousand
Dollars ($500,000) on or before February
1st, 1923, with interest as aforesaid, but not

otherwise, it shall thereupon and thereafter,

during the life of this agreement, have the

unrestricted right to extract, remove, ship,

smelt, and treat ores from said mining claims

and properties, provided, however, that the
63908—36-
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net proceeds of said ores, as hereinafter de-

fined, shall be paid by second party to the

Los Angeles Trust & Savings Bank for the

Credit of first party, * * ^ to be ap-

plied by said Bank, first to the liquidation

of interest then accrued and unpaid, upon
the next accruing and unpaid installments

of said purchase price, as above specified,

and second, and portion of said net proceeds

then remaining shall be applied to the liqui-

dation and satisfaction of said next accru-

ing installment of said purchase price, fol-

lowing the order of payment as hereinabove

specified.

The agreement next defines the method of com-

puting the "net proceeds of ores" referred to in

the preceding paragraph, fixes the date upon which

such proceeds are to be paid to the Bank for the

credit of the petitioner, and describes the basis of

settlements for ores extracted. The properties re-

ferred to in this connection are always described as

"properties of first party" or "first party's said

properties", meaning the i3etitioner's (R. 79-81,

83).

In this connection, the second party was also

given the right to erect machinery and improve-

ments upon the said properties for the purpose of

working and developing the same, together with

the right within thirty days after the expiration

of the agreement (provided "second party elects

not to complete said payment and purchase said

mining claims and properties") to remove all such



property, excepting mining timbers placed per-

manently in the underground workings (R. 81).

[Italics Supplied.]

The Phelps-Dodge Corporation also agreed that

all work done by it upon said property under the

agreement, and all supplies used in comiection

therewith would be at its sole expense, and it fur-

ther agreed to indemnify and hold the petitioner

harmless from any lien or suit arising out of any

failure to pay for such labor and materials (R. 82).

Other terms of the contract are as follows (R.

82-83, 85-86)

:

If second party shall elect not to exercise

said option hereby given, or if second party

shall fail or neglect to make any of the

aforesaid payments on account of the pur-

chase price, with interest as aforesaid, or

shall fail to keep any of the stipulations of

this agreement on its part to be performed

resulting in a forfeiture or cancellation of

this agreement as hereinafter provided, sec-

ond party covenants and agrees that it will

peaceably surrender possession of said prop-

erties and every part thereof to first party

upon demand.*****
That any and all payments by second

party upon the purchase price of said min-

ing claims and properties, or any payment

of interest thereon, as hereinabove speci-

fied, shall immediately be and become the

property of first party whether second party

shall complete said payments and take title
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to said properties or not, and shall be re-

tained by it as liquidated damages.
After second party shall have made the

above specified payment of Two Hundred
and Forty-Nine Thousand Dollars, ($249,-

000) on account of said purchase price, sec-

ond party shall have the right, at any time,

to surrender the aforesaid option and this

agreement and to discontinue any and all

further payments hereunder, and upon such

discontinuance or failure on the part of

second party to make any of said payments
accruing hereunder subsequent to said pay-

ment of Two Hundred and Forty-Nine

Thousand Dollars ($249,000) this agreement

shall forthwith cease and determine, and
said property shall vest in first party as of

its former estate fully discharged of this

contract, and first party shall have no right

to recover anything further from second

party on account of any payment or pay-

ments of said purchase price, or interest

thereon, then remaining unpaid, it bemg
understood, however, that second party shall

not thereby be released from any obligation

to account for any ores theretofore taken or

extracted from said properties of first party

and not then fully settled for as required

by this agreement. [Italics supplied.]

On July 1, 1922, the Phelps-Dodge Corporation

notified the petitioner of its approval of petition-

er's title and thereupon, as provided in said agree-

ment, there was placed in the hands of the escrow

agent by petitioner, a deed i^ro^Derly conveying title
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to said mining properties to the Phelps-Dodge Cor-

poration (R. 25, 66). On the day following the

latter corporation paid the $249,000 called for un-

der the contract. On July 2, 1922, the purchaser

took possession of the properties and thereafter

made the stipulated payments according to the

strict terms of the contract (R. 25).

The petitioner keeps its accounts and makes its

income tax returns on the accrual basis. In its in-

come tax return for 1922 it reported a taxable

profit of $250,000 on a schedule headed "Property

Sales No. 8" under which there appeared "Option

to purchase Higgins mine $250,000" (R. 26, 69).

Upon audit the respondent held the petitioner's

sale was only in process of consummation during

1922 and that the contract of May 20, 1922, should

be treated for income tax purposes as merely an

unused option to purchase at a later date. He,

therefore, applied the payments made under the

contract in 1922 to the reduction of the petitioner's

cost base, which he fixed at $601,417 and allocated

all profits to the years 1923 and 1924, after the base

had been exceeded by subsequent payments, and

determined the deficiencies here in controversy (R.

11, 12, 26). In making this determination the re-

spondent increased the profit of $250,000 originally

conceded by the petititoner to $648,582.50 (R. 11).

This latter figure the petitioner agrees is the

amount of gain realized from the transaction (R.

27,70).
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The Board sustained the Commissioner's deter-

mination (R. 29) and a petition for review was

thereupon tiled (R. 40-55).

SUMMARY OF ARGUMENT

The agreement of May 20, 1922, involved in this

case contained no provision under which the

Phelps-Dodge Corporation could be required to

convert it into an executed contract of sale. It

was entirely optional with that Corporation as to

whether it proceeded with the final acquisition of

the petitioner's property, and therefore, no un-

conditional liability was created against it in the

year 1922. That being so, it is certain that the

petitioner is not entitled to accrue in that year the

profit from a transaction with such a doubtful

outcome. The courts and the Board have had

before them numerous cases involving transac-

tions similar to the one here involved. In such

cases, the question of whether a particular pay-

ment was income or not turned on the inquiry

as to when the transaction under consideration

was completed.

It is well settled that income contingent on

future events may not be accrued for income tax

purposes. The rule is that an item accrues when

all events have occurred necessary to fix the liabili-

ties of the parties concerned therewith and to de-

termine the amount of such liabilities. In the
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instant case, at no time during the year 1922 did

the events occur necessary to fix the liability of

the Phelps-Dodge Corporation for the purchase

price of petitioner's properties. It therefore fol-

lows that profit realized from the sale of these

properties did not accrue in that year. The method

adopted by the respondent of taxing the profits

from the transaction, namely of applying the pay-

ments made under the contract in 1922 to the reduc-

tion of the petitioner's cost base, and allocating all

profits to the years 1923 and 1924, after that base

had been exceeded by subsequent payments, was

a fair one and in conformity with an established

practice.

The Board made an ultimate finding supported

by numerous evidentiary findings and the clear and

unambiguous language of the instrument of May
20, 1922, that the agreement was not an executed

contract of sale on July 2, 1922, as contended for

by the petitioner. It has also found that the in-

come accrued to the petitioner from the transac-

tion involved during the year 1922, but that on the

other hand the income was realized during the

years 1923 and 1924 as the payments involved were

made and after the petitioner's capital investment

had been recovered. The Board has not failed to

make a single essential finding and the record on

review is clearly sufficient to provide the basis for

a final determination.
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The petitioner, assuming that the deficiencies

herein are sustained, is not entitled to a credit

against the same of that portion of its 1922 income

tax paid on $250,000 said to represent a portion of

the gain from the disposition of the petitioner's

mining properties. The inclusion of the sum of

$250,000 in its gross income for 1922 was petition-

er's own act. Furthermore, the Board only has

jurisdiction of the two years before it and has no

authority to make such a credit. An amount er-

roneously reported as income in a prior year may
not be claimed as a deduction in a subsequent year.

The taxpayer's remedy for an error of this type

is to file an amended return and a claim for refund.

If the statute has exjjired, no other remedy is

available, except through Congress.

The rule, however, works both ways. The re-

spondent may not include in income of the taxable

year an item which was properly taxable in a

prior year.

Finally, petitioner does not offer to make the

Government whole in regard to the additional tax

which would be due for the year 1922, but barred

by the statute of limitations, were the petitioner's

position on the merits sustained. In order to

claim equities in its favor the petitioner must it-

self first attempt to do equity. The petition for

review should be dismissed.
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ARGUMENT

I

The petitioner was subject to income tax for the calen-

dar years 1923 and 1924 upon the profit derived from
an executory contract of sale or continuing option

entered into on May 20, 1922, with the Phelps-Dodge

Corporation concerning petitioner's mining properties

From a practical viewpoint, the sole question

under this point is whether the petitioner is sub-

ject to tax upon the conceded $648,582.50 profit de-

rived by it from the disposition of its mining prop-

erties to the Phelps-Dodge Corporation as income

realized in the year 1922, or as income realized in

the years 1923 and 1924. The petitioner contends

that the contract of sale was executed on July 2^

1922, and that, being on the accrual basis of ac-

counting, under the provisions of Section 213 (a)

of the Revenue Act of 1921, it was required to

accrue in that year and return as income all profit

realized from the transaction, although in filing its

return for the year 1922 it reported only $250,000

of the $648,582.50 as income.

The respondent, on the other hand, has held that

the agreement to sell petitioner's mine was not an

executed contract of sale on July 2, 1922, or any

time within the year 1922, and that there is no

basis in law upon which the profits realized from
such sale may be accrued during that year. Hold-

ing that at every payment da'te there was doubt as

to whether any future payments would be made,
63908—36 3
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the respondent has applied the successive payments

first to the recovery of petitioner's cost of $601,-

417.50 (R. 11) and has determined tax liability on

amounts received after such recovery. On this

basis he has held that petitioner is taxable on in-

come realized in 1923 and 1924 in the respective

amounts of $398,582.50 and $250,000, and has de-

termined the deficiencies here in controversy.

The Board, after reviewing the evidence in the

case, affirmed the action of the respondent and held

that the instrument in question was not a contract

of sale executed on July 2, 1922 (R. 28). The rec-

ord lends the fullest support to this ultimate

finding.

As found by the Board (R. 27) the agreement

contains no provision under which the purchaser

could be required to convert it into an executed

contract of sale. At every payment date there was

doubt as to whether any future pa\Tnents would be

made. The payment of $249,000 on July 2, 1922,

was conditioned on a favorable report as to peti-

tioner's power to transfer title. In the event the

Phelps-Dodge Corporation's attorneys disap-

proved this title upon some grounds "not deemed

hy them speedily curable" (R. 75) the agreement

was to terminate and the $1,000 returned to it.

Upon the attorneys' approval of the petitioner's

title, a deed was to be placed in escrow to be re-

leased to the purchaser only when each and every

payment had been timely made, and all stipulations
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of the agreement had been kept by it. After the

Phelps-Dodge Corporation made the payment of

the $249,000 under the terms of the agreement it

had "the right, at any time, to surrender the afore-

said option and this agreement, and to discontinue

any and all further payments hereunder", where-

upon ''this agreement shall forthwith cease and de-

termine", and "the first party shall have no right

to recover anj^thing further from second party on

account of any payment or pajrments of said pur-

chase price or interest thereon, then remaining un-

paid, it being understood, however, that second

party shall not thereby be released from any obli-

gation to account for any ores * * * extracted

from said properties" (R. 85).

It is obvious in the light of the preceding para-

graph that the payment of $500,000 on February 1,

1923, and the payment of $250,000 each on August

1, 1923, and February 1, 1924, depended, as found

by the Board (R. 27), "entirely on decisions which

could be made only by the purchaser, who had exe-

cuted no obligations in the form of notes or mort-

gages." Furthermore, the payment of the $500,-

000 was to be made only after the purchaser had

entered and explored the mine (R. 27).

The agreement further provided that any and

all payments made by the Phelps-Dodge Corpora-

tion "shall immediately be and become the prop-

erty of first party, whether second party shall

complete said payments and take title to said prop-
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erties or not, and shall be retained by it as liqui-

dated damages."

From the foregoing it is apparent that it was en-

tirely optional with the Phelps-Dodge Corporation

as to whether it proceeded with the tinal acquisi-

tion of the petitioner's property. If it elected not

to proceed it was under no obligation to the peti-

tioner. No unconditional liability was created

against it in the year 1922. It is certain that the

petitioner was not entitled to accrue in that year

the profit from a transaction with such a doubt-

ful outcome.

In Lucas v. North Texas Co., 281 U. S. 11, the

lumber company on December 27, 1916, gave to

the Southern Pine Company a ten-day option to

purchase its timber lands for a specified price.

The latter was solvent and able to make the pur-

chase. On the same day title was examined and

found satisfactory to the Pine Company. It ar-

ranged for the money needed, and on December

30, 1916, notified respondent that it would exer-

cise the option. On that day respondent ceased

operations and withdrew all employees from the

land. On January 5, 1917, the papers which were

required to effect the transfer were delivered, the

purchase price was paid, and the transaction was

fhially closed. The lumber company kept its ac-

counts on the accrual basis, and treated the profits

derived from the sale as income in 1916. The

Commissioner of Internal Revenue determined
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that the gain had been realized in and was tax-

able for 1917. In sustaining the action of the

Commissioner, the Supreme Court said (pp.

13-14)

:

An executory contract of sale was created

by the option and notice, December 30,

1916. In the notice the purchaser de-

clared itself ready to close the transaction

and pay the purchase price
'

' as soon as the

papers were prepared." Respondent did

not prepare the papers necessary to effect

the transfer or make tender of title or pos-

session or demand to purchase price in

1916. The title and right of possession re-

mained in it until the transaction was
closed. Consequently tinconditional liabil-

ity of vendee for the purchase price was
not created in that year. Goher v. Hart,

36 Texas 139. Cf. United States v. '^Ander-

son, 269 U. S. 422, 441. Americayi National

Company v. United States, 274 U. S. 99.

The entry of the purchase price in re-

spondent's accounts as income in that year

was not warranted. Respondent was not

entitled to make return or have the tax

computed on that basis, as clearly it did

not reflect 1916 income. [Italics supplied.]

The courts and the Board have had before them

numerous cases involving transactions similar to

the one here involved. The question of whether

a particular payment was income or not turned

on the inquiry as to when the transaction under

scrutiny was consummated. For example see:
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Aiken v. Commissioner, 35 F. (2d) 620 (C. C. A.

8th), affirmed, 282 U. S. 277, without considera-

tion of the question involving the gain from the

sale there involved; Bourne v. Commissioner, 62

F. (2d) 648 (C. C. A. 4th), certiorari denied, 290

U. S. 650; Baird v. United States, 65 F. (2d) 911

(C. C. A. 5th), certiorari denied, 290 U. S. 690;

Netvaygo Portland Cement Co. v. Helvering, 27

B. T. A. 1097, affirmed 77 F. (2d) 536 (App.

D. C), without consideration of the question as

to when the sale of the hydroelectric plant therein

involved took place; Wood Lumber Co. v. Com-

missioner, 25 B. T. A. 1013.

As stated by the Board (R. 28), it is well set-

tled that deductions contingent on future events

may not be accrued for income tax purposes.

Commissioner v. Old Dominion S. S. Co., 47 F.

(2d) 148 (C. C. A. 2nd; S. Naitove d Co. v. Com-

missioner, 32 F. (2d) 949 (App. D. C), certiorari

denied, 280 U. S. 582. The courts have applied

the same rule to the accrual of income. United

States V. Anderson, 269 U. S. 422; American

National Co. v. United States, 274 U. S. 99 ; Lucas

V. North Texas Co., 281 U. S. 11; and Lucas v.

American Code Co., 280 U. S. 445. An item

accrues when all events have occurred necessary

to fix the liabilities of the parties concerned there-

with and to determine the amount of such lia-

bilities. In the instant case, at no time during

the year 1922 did the events occur necessary to
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fix the liability of the Phelps-Dodge Corporation

for the purchase price of petitioner's properties.

It therefore follows that profit realized from the

sale of these properties did not accrue in that

year. In the language of the Supreme Court in

Lucas V. North Texas Co., supra, the entry of

the purchase price in respondent's accounts as

income in that year was not warranted.

As pointed out, the Commissioner applied the

payments made under the contract in 1922 to the

reduction of the petitioner's cost base, which he

found at $601,417 and allocated all profits to the

years 1923 and 1924, after that base had been ex-

ceeded by subsequent payments. This method of

taxing the profits from the transaction was a fair

one, and in conformity with an established prac-

tice. In Burnet v. Logan, 283 U. S. 404, Mrs.

Logan, together with all stockholders of a corpora-

tion, sold their stock for a cash consideration and

an agreement of the purchaser to pay the addi-

tional amount of sixty cents per ton for ore re-

moved from a certain mine. Thereafter she re-

ceived sums pursuant to the agreement. The

Commissioner treated the obligation of the buyer

as having a cash value and regarded the sale as a

closed transaction in the year made. Mrs. Logan

maintained that the sale did not give rise to tax-

able gain until she had recovered her basis for the

stock. In sustaining her position the Court said

(pp. 412-413) :
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The liability for income tax ultimately can

be fairly determined without resort to mere
estimates, assumptions, and speculation.

When the profit, if any, is actually realized,

the taxpayer will be required to respond.

The consideration for the sale was $2,200,-

000.00 in cash and the promise of future

money pajmients wholly contingent upon
facts and circmnstances not possible to fore-

tell with anything like fair certainty. The
promise was in no proper sense equivalent

to cash. It had no ascertainable fair

market value. The transaction was not a

closed one. Respondent might never re-

coup her capital investment from payments
only conditionally promised. * * *

In order to determine whether there has

been gain or loss, and the amount of the

gain, if any, we must withdraw from the

gross proceeds an amount sufficient to re-

store the capital value that existed at the

commencement of the period under consid-

eration. Doyle V. Mitchell Bros. Co., 247

U. S. 179, 184, 185. Rev. Act 1916, Sec. 2,

39 Stat. 757, 758; Rev. Act 1918, c. 18, 40

Stat. 1057. Ordinarily, at least, a taxpayer

may not deduct from gross receipts a sup-

posed loss which in fact is represented by his

outstanding note. Eckert v. Comtmssioner

of Internal Revenue, mite, p. 140. And, con-

versely, a promise to pay indeterminate

sums of money is not necessarily taxable in-

come. Generally speaking, the income tax

law is concerned only with realized losses,
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as with realized gains. Lucas v. American
Code Co., 280 U. S. 445, 449.

Other courts and the Board have recognized that

the same rule should be applied to sales of prop-

erty where future payments are of a contingent

character. See : HitcJicock v. Coimnissioner, 49 F.

(2d) 1078 (C. C. A. 6th) ; Andrews v. Commis-

sioner, 51 F. (2d) 1073 (C. C. A. 6th)
;
Speyer v.

Commissioner, 30 B. T. A. 517, affirmed, 77 F. (2d)

824 (C. C. A. 2nd), certiorari denied, 296 U. S. 631;

Drier v. Helvering, 72 F. (2d) 76 (App. D. C.)

The petitioner asserts, in support of the errors

assigned by it, that the Board has overlooked a sub-

stantial and material portion of the micontradicted

evidence submitted by it. An analysis of the

Board's findings w^hich are elaborate and in detail

(R. 18-26) reveals the fallacy of this assertion.

The Board has made an ultimate finding, sup-

ported by numerous evidentiary findings and the

clear and imambiguous language of the instrument

of May 20, 1922, that the agreement was not an

executed contract of sale on July 2, 1922, as con-

tended for by the petitioner. It has also found

that no income accrued to the petitioner from the

transaction involved during the year 1922 but that

on the other hand the income was realized during

the years 1923 and 1924, as the payments involved

w^ere made and after the petitioner's capital in-

vestment had been recovered. The Board has not

failed to make a single essential finding and the
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record on review is clearly sufficient to provide the

basis for a final determination. Helvering v.

Rankin, 295 U. S. 123, 131. Furthermore, it is

to be presimied that the Board acted upon knowl-

edge of all the material facts involved. American

Land d Inv. Co. v. Commissioner, 40 F. (2d) 336,

337 (C. C. A. 4th), citing Brooks v. Commissioner,

35 F. (2d) 178 (C. C. A. 4th). And the findings

it has made will not be disturbed on appeal if there

is any evidence to support them. Phillips v. Com-

missioner, 283 U. S. 589, 599, 600; Helvering v.

Rankin, 295 U. S. 123, 131.

In an effort to show a modification of the instru-

ment dated May 20, 1922, the terms of which the

petitioner j^ractically concedes support the re-

spondent 's position, and in its attempt to establish

that the burdens and benefit of ownership by rea-

son of this modification were from a practical

standpoint transferred to the purchaser, the peti-

tioner relies heavily upon the testimony of James

O. Sword (R. 61) that "None of the ]3roceeds from

the mining operations conducted by Phelps Dodge

were placed in escrow." In other words, the peti-

tioner attempts to infer that because none of the

proceeds from the mining operations were placed

in escrow, then they must have been used by the

Phelps-Dodge Corporation, contrary to paragraph

10 of the agreement (R. 79) which would consti-

tute a modification of the instrument in question

and would cause the Phelps-Dodge Corporation to
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enjoy the benefits of ownership to such an extent

that the gain from the transaction in question was

taxable to the petitioner in 1922. A simple answer

is sufficient to set at rest this contention, namely,

nowhere in the record is it shown that there were

''net proceeds of ores" resulting from extraction,

shipment, and smelting of ores by the Phelps-

Dodge Corporation. "Net proceeds of ores" was

carefully defined by paragraph 10 (b) (c) (d) (e)

of the agreement. Of course, if there were no "net

proceeds", then there was nothing to be placed in

escrow.

Second, in its effort to establish that the benefits

of ownership were reposed in the Phelps-Dodge

Corporation during the year 1922, the petitioner

also relies heavily upon the activity of the former

corjDoration upon the properties in the way of sur-

veying, dismantling petitioner's plant, etc. But

all of this was contemplated by the agreement and

in all possible contingencies the petitioner was pro-

tected to such an extent that there is no fovmdation

to the contention that the benefits of ownership had

passed to the Phelps-Dodge Corporation. The right

of entry for the purpose of inspection was reserved

to the petitioner by paragraph 8 (R. 78). In the

event of termination of the agreement, the peti-

tioner's building and equipment by paragraph 9

(R. 78) was to be yielded up in the same condition

in which they were on May 20, 1922, reasonable

wear and tear excepted, and by the same paragraph
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all property injured, lost, or destroyed and not

replaced was to be paid for. Paragraph 10 (R. 79)

amply protected petitioner from the removal of

ores, and the "net proceeds" from such ores as

were removed were to be applied to the purchase

price of the properties including interest. In the

event of termination, Article IV, paragraph 2

(R. 85) provided specifically that the second party

was liable to account for any ores extracted from

the properties and not then fully settled for as

required by the agreement. By paragraph 11

(R. 81), in the event of the termination of the

agreement, mining timbers placed permanently in

the underground workings by the Phelps-Dodge

Corporation were to become the property of the

petitioner. In these and many other respects the

ver}^ terms of the agreement show the fallacy of

the petitioner's contention.

II

The petitioner, assuming that the deficiencies herein are

sustained, is not entitled to a credit against the same
of that portion of its 1922 income tax paid on $250,000

said to represent a portion of the gain from the dis-

position of the petitioner's mining properties

Finally, the petitioner asserts that even if the

profit derived from the transaction here involved

is taxable in 1923 and 1924, the amount of tax paid

for the year 1922 on an amount said to represent a

portion of said profit, must be credited against the

deficiencies for 1923 and 1924 and in this connec-
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tion relies upon the decision of the Supreme Court

in Bull V. United States, 295 U. S. 247. But the

Bull case is distinguishable from the instant case in

two respects. First, the Bull case was a proceed-

ing in court. The ]3resent case is one originating

in the Board of Tax Appeals and the Board has

jurisdiction only of those years actually before it

and is without authority to make such a credit.

The Supreme Court, itself, in the Bull case, indi-

cated that the rule was different where a proceed-

ing before the Board was involved. In July 1925,

the respondent had issued a deficiency notice, the

forerunner of the Board proceeding. Referring to

this notice the Court said (p. 261) ;

In July 1925 the government brought a

new proceeding arising out of the same
transaction involved in the earlier proceed-

ing. This time, however, its claim was for

income tax. The taxpayer opposed payment
in full, by demanding recoupment of the

amount mistakenly collected as estate tax

and wrongfully retained. Had the govern-

ment instituted an action at law, the defense

would have been good.

Second, in the Bull case the double payment

originated by reason of acts of the respondent.

There the respondent, for estate tax purposes, in-

creased the decedent's net estate by income derived

over the period February 13, 1920, to December

31, 1920, and levied an additional tax thereon.

Later he included the same amount as taxable in-
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come in the estate's income tax return and again

subjected it to tax. The Court said (p. 260)

:

In a proceeding for the collection of

estate tax, the United States through a pal-

pable mistake took more than it was entitled

to. Retention of the money was against

morality and conscience.

In the instant case, the inclusion in its return

for 1922 of the sum of $250,000 and the payment of

a tax thereon was petitioner's own act. A similar

situation was before the court in Dulin v. Commis-

sioner, 70 F. (2d) 828 (C. C. A. 6th). The court

said (p. 831) :

Since the petitioners, if they had any an-

nual accounting period other than a cal-

endar year, had one ending not on the last

day of the month, but on the 15th, they did

not bring their accounting period within the

definition of fiscal year given in the statute.

Failing to do so, their accounting should

have been based upon the calendar year, and

it was within the province of the Commis-

sioner to recast their income on the calendar

year basis. That such recasting resulted in

the inclusion in 1924 and 1925 returns of

income upon which tax had already been

paid on the other basis, and that such tax

could not be recovered by petitions for re-

fund, is unfortunate, but the error which

brought about the imhappy result was the

error of the taxpayers and not of the re-

spondent, and, in any event, it is not one

from which the court can under the law

grant relief.
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See also Chemung Canal Trust Co. v. Commis-

sioner, 30 B. T. A. 230, affirmed without opinion,

74 F. (2d) 1009 (C. C. A. 2nd), certiorari denied,

295 U. S. 751; Mt. Vernon Trust Co. v. Commis-

sioner, 75 F. (2d) 938 (C. C. A. 2nd) ; Cf. Darling

V. Commissioner, 19 B. T. A. 337, affirmed 49 F.

(2d) 111 (C. C. A. 4th), certiorari denied, 283

U. S. 866. Similarly an amount erroneously re-

ported as income in a prior year may not be

claimed as a deduction in a subsequent year. Bal-

timore c& Ohio Railroad Co. v. Commissioner, 30

B. T. A. 194, 212, petition for review dismissed

without opinion, 77 F. (2d) 999 (C. C. A. 4th).

The taxpayer 's remedy for an error of this type is

to file an amended return and claim for refund.

In the instant case the record is silent as to the

necessary facts in order to determine accurately

whether the statute of limitations had run against

the filing of a claim for refund for the year 1922

when the respondent 's position was first communi-

cated to the petitioner, although it is probable that

it had not. If the statute of limitations had ex-

pired, no other relief is available, except through

Congress.

But the rule works both ways. The respondent

may not include in income of the taxable year an

item which was properly taxable in a prior year.

Creasy Corp. v. Helium, 57 F. (2d) 204 (E. D.

Ky.) ; Commissioner v. Speyer, 11 F. (2d) 824 (C.

C. A. 2nd), certiorari denied, 296 U. S. 631.
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Here the petitioner is asserting that the gain

from the transaction in question is taxable in 1922.

It only reported in its return for that year $250,000

of the admitted profit of $648,582.50. Were its po-

sition sustamed, the Government would lose the tax

on the difference of $398,582.50, the statute having

run. The petitioner makes no offer to make the

Government whole in this event, but on the other

hand asserts that its claim for credit of the 1922

payment against the 1923 and 1924 deficiencies is

based on equity. It is certainly unbecoming for

the petitioner to claim equities in its favor without

itself attempting to do equity. Cf . Newaygo Port-

land Cement Co. v. Helvering, 11 F. (2d) 536

(App. D. C.).

CONCLUSION

We submit that the gain derived from the dis-

position of the petitioner's mining properties was

properly taxable in the years 1923 and 1924, and

that there is no basis in law for the credit against

the deficiencies for those years of an alleged over-

payment for the year 1922.

Respectfully submitted.

Robert H. Jackson,

Assistant Attorney General.

Sewall Key,

Robert N. Anderson,

Special Assistants to

the Attorney General.

April 1936.



APPENDIX

Eevenue Act of 1921, c. 136, 42 Stat. 227

:

GROSS INCOME DEFINED

Sec. 213. That for the purposes of this

title (except as otherwise provided in sec-

tion 233) the term "gross income"

—

(a) Includes gains, profits, and income
derived from * * * professions, voca-
tions, trades, businesses, commerce, or sales,

or dealings in property, whether real or per-
sonal, growing out of the ownership or use
of or interest in such property; also from
interest, rent, dividends, securities, or the
transaction of any business carried on for
gain or profit, or gains or profits and income
derived from any source whatever. The
amount of all such items (except as pro-
vided in subdivision (e) of section 201)
shall be included in the gross income for the

taxable year in which received by the tax-

payer, unless, under methods of accounting
permitted under subdivision (b) of section

212, any such amounts are to be properly
accounted for as of a different period ;

* * *.

Sec. 212. (a) That in the case of an indi-

vidual the term "net income" means the

gross income as defined in section 213, less

the deductions allowed by section 214.

(b) The net income shall be computed
upon the basis of the taxpayer's annual ac-

counting period (fiscal year or calendar
year, as the case may be) in accordance with

(31)



32

the method of accounting regularly em-
ployed in keeping the books of such tax-

payer ; but if no such method of accounting
has been so employed, or if the method em-
ployed does not clearly reflect the income,
the computation shall be made upon such
basis and in such manner as in the opinion
of the Commissioner does clearly reflect the

income. If the taxpayer's annual account-
ing period is other than a fiscal year as
defined in section 200 or if the taxpayer has
no annual accounting period or does not
keep books, the net income shall be com-
puted on the basis of the calendar year.

Substantially the same provisions appear in Sec-

tions 212 and 213 of the Revenue Act of 1924, c.

234, 43 Stat. 253.

Treasury Regulations 62:

Art. 46. Deferred-payment sales of real

estate not on installment plan.— * * *

If the obligations have no readily realizable

market value, the amount of the initial pay-
ment shall be applied against and reduce the

basis, as provided in section 202 and articles

1561-1564, of the property sold and if in ex-

cess of such basis, shall be taxable to the

extent of the excess. * * *

Substantially the same j^rovisions appear in

Article 46 of Regulations 65 (1924 Act).
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